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To:

Kansas House, Health and Human Services Committee
Representative Brenda Landwehr, Chairperson

From: Paul Benjamin Linton1 and Elizabeth R. Kirk2
Regarding the Impact of Hodes & Nauser, MDs, P.A. v. Schmidt
on Medicaid Funding of Abortion (written, with phone testimony from Linton)
In Hodes & Nauser, MDs, P.A. v. Schmidt,3 the Kansas Supreme Court found an independent
right to abortion in the state constitution. Declaring abortion to be among Kansans’
fundamental rights, the Kansas Supreme Court adopted the strict scrutiny test as the standard
of judicial review for all laws touching on abortion, “regardless of degree.” 4 Once a plaintiff
proves such an infringement, “the government’s action is presumed unconstitutional” and the
burden shifts to the State to establish its compelling interest and narrow tailoring of the law to
serve it.5 The court defined a compelling interest as “not only extremely weighty, possibly
urgent, but also rare.”6
With the exception of the Florida Supreme Court,7 every state court that has recognized an
independent state constitutional right to abortion and that has also adopted the strict scrutiny
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standard of judicial review (as the Kansas Supreme Court did) has struck down restrictions on
public funding of abortion when those restrictions have been challenged. Such restrictions have
been declared unconstitutional on state constitutional grounds by the supreme courts of
Alaska, California, Massachusetts, Minnesota and New Jersey,,8 as well as by trial courts in
Connecticut and Montana (in unappealed judgments).9 And, applying the equivalent of a “strict
scrutiny” analysis under the state’s equal right provision, the New Mexico Supreme Court has
also invalidated restrictions on public funding of abortion.10 Restrictions on public funding of
abortion have been struck down on state constitutional grounds even under a standard of
review that is less exacting than strict scrutiny.11 Given the overwhelming weight of state
constitutional authority, it is a virtual certainty the Kansas restrictions on public funding of
abortion would be struck down, if challenged on the basis of the opinion in Hodes.
Moreover, the Hodes court cited five12 of these cases favorably, relying upon them in
support of its conclusion that there was an independent state constitutional right to abortion
and that strict scrutiny was the appropriate judicial standard of review. Therefore, it is
reasonable to conclude that confronted with similar facts, the Kansas Supreme Court, as
presently constituted and following its own precedent, would conclude that publicly funded
abortion is required by its decision.
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